AT F2O 


September 4, 1986 


The Honourable Lincoln Alexander 
Lieutenant Governor of Ontario 
Queen's Park 

Toronto, YOlnLario 

M7A 1A1 


May it please Your Honour: 


Pursuant to section 88 of the Courts of Justice Act, 1984, 
I have the honour to submit to the Lieutenant Governor in Council 
the Annual Report of the Ontario Provincial Courts Committee for 
the period April 1, 1985 to March 31, 1986. 


Yours very truly, 


fag Giga 2) 


Alan R. Marchment 

Chairman 

Ontario Provincial Courts 
Committee 


Encl. 


c.c. The Honourable Robert Nixon 
The Honourable Ian Scott 


Digitized by the Internet Archive 
in 2022 with funding from 
University of Toronto 


https://archive.org/details/31/61114695851 


ONTARIO PROVINCIAL COURTS COMMITTEE 


Annual Report 1985-86 


The Ontario Provincial Courts Committee is established pursuant 
to section 88 of the Courts of Justice Act, 1984. Its function is 
to inquire into and make recommendations to the Lieutenant 
Governor in Council respecting any matter relating to the 
remuneration, allowances and benefits of provincial judges. 


At the close of the period April 1, 1985 to March 31, 1986, the 
Committee consisted of: 


Chairman: Alan R. Marchment, F.C.A. 
President and Chairman of the Board 
Guaranty Trust Company of Canada 


Judges' Nominee: Vacant 


Government Nominee: Arthur H. Clairman 
Senior Vice-President and General Counsel 
Olympia and York Developments 


Mr. Edward L. Greenspan, Q.C., the judges' appointee to the 
Committee, resigned his position in November 1985. No person has 
been appointed to replace him. 


On September 9, 1985, the Ontario Provincial Courts Committee 
submitted to the Lieutenant Governor in Council recommendations 
dealing with pension contributions transferred to the Public 
Service Superannuation Fund by provincial judges. On October 15, 
1985, the Committee submitted recomendations on the question of 
salaries. Copies of these recommendations are attached. 


Attach. 
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September 9, 1985 


The .sHonourable Wohnwe. Aurd pO Ge n.O 8G. nebo anes led. 
Lieutenant Governor of Ontario 

Queen's Park 

TORONTO, Qntanvo 

M7A lA1l 


May it please Your Honour: 


The Ontario Provincial Courts Committee wishes to 
present to you several recommendations involving the 
new retirement system for provincial judges. One of the 
judges has brought to the Committee's attention a 
Situation that was not specifically considered by the 
Committee when its original pension zsecommendations 
were devised. 


The situation involves judges who became 
concributors: to -the, Public ‘Service Superannuation, Fund 
on their appointment to the bench and who, at the time 
of their appointment, had the option of transferring 
contributions from another pension plan to the PSSF. 
For example, prior to the implementation of the new 
judges' pension plan, if an employee of the federal 
government was appointed as a provincial judge, 
subsection 29(3) of the Public Service Superannuation 
Ach permpt ted, him te Aransier to -the PSSF the 
contributions that he had been required to make to the 
federal government's pension plan. 


In our detter of June 25, 1984 to the Attorney 
General, the Ontario Provincial Courts Committee 
recommended that judges who "purchased military service 
or made other forms of voluntary contributions" to the 
Public Service Superannuation Fund should be able to 
receive a refund of those voluntary contributions. At 
the time this recommendation was made, the Committee 
did not specifically consider the possibility of an 
individual who was required to contribute to another 
pension plan but who, on his appointment to the bench, 
had the option of transferring those contributions to 
the Pssr. 


After considering this issue, the Committee has 
come to the conclusion that these transferred 
contributions should be regarded as voluntary 
contributions and, therefore, should be considered 
within the scope of our earlier recommendation. Since 
the individual had the opportunity to choose whether to 
transfer the contributions from his former pension plan 
to the PSSF, contributions transferred were clearly 
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voluntary contributions. An individual who decided to 
transfer his contributions lost the refund he would 
otherwise have been entitled to and, therefore, we 
recommend that he be able to recover these voluntary 
contributions if they will not provide any additional 
benefit under the new judges' retirement system. 


When a judge transferred contributions from a 
former pension plan to the Public Service 
Superannuation Fund, the employer's contributions to 
the former plan were also transferred. We would like to 
make clear that the recommendation made above only 
covers a refund to the judge's own contributions. There 
should be no refund of the transferred employer 
Gontributions, since, at the time of the Judge's 
appointment to the bench, he could not have received a 
refund of his former employer's contributions. 


The new judges' pension plan applies to judges who 
retired between October 1, 1979 and July i, 1964, and, 
therefore, these judges should also be able to obtain 
refunds of contributions they voluntarily transferred 
from a former pension plan to the Public Service 
Superannuation Fund. However, since the level of 
benefits under the Public Service Superannuation Act 
depends on the amount of contributory service, judges 
who have received benefits under the Act will have 
received higher pension benefits because of the 
contributions that were transferred to the PSSF. Any 
refund of transferred contributions should be reduced 
by the amount of the additional pension benefits that 
have been received. In other words, retired judges 
should be able to obtain a refund of "unused" 
contributions that were voluntarily transferred to the 
Poor. 


Yours very truly, 


a ee See | 


Alan R. Marchment, F.C.A. 
i ee a ne oe. 
ae ( eee 
Ce a oe ic 
Q 


Edward L. Greenspan, Woes 


Arthur H. Clairman 
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The Honourable Elinor Caplan 
Chairman, Management Board of Cabinet 


The Honourable Lan Scott; O.Cc. 
Attorney General 





October 15,421985 


The Honourable Lincoln Alexander 
Lieutenant Governor of Ontario 
Queen's Park 

TORONTO, Ontario 

M7A lJAl1 


May it please Your Honour: 


The Ontario Provincial Courts Committee wishes to 
present to you recommendations on the subject of salaries 
Lor provincial court Judges. - 

On January 30, 1981, the former members of the Committee 
recommended to the government that the salaries of 
provincial judges be increased over a period of four years. 
to achieve equality with the salaries of District Court 
judges by April 1, 1985. A copy ef that recommendation: is 
attached. 


The 1981 recommendation has not been implemented. As of 
April 4d, i965, the salary of a provincial judge was $71,855. 
The salary of a District Court judge was $89,900. (including 
73,000 paid by Ontario). The federal Minister of Justice has 
recently introduced legislationmthat, if enacted, would 
bring the remuneration received by a DLStrict Court jucge to 
$103,000, effective April 1, £9935 Cinciluding the $3,000 paid 
by Ontario). Although 1t is clear that the 1981 
recommendation of our predecessors has not been implemented, 
the government of Ontario has not, to the best of our 
knowledge, formally stated its position on the 
recommendation. In order for the present Committee to be in 
a position to make recommendations on the question of 
Salaries, we consider it essential that the government 
formally respond to the 1981 recommendation. 


The last salary increase for provincial judges was 
effective on April 1, 1984, just over one and a half years 
ago, and that increase merely reflected changes in the cost 
of living. Pending a formal response by the government to 
the 1981 recommendation of the Ontario Provincial Courts 
Committee, the Committee recommends in this ongoing process 
that the salary of provincial judges be increased to 
280,000, retroactive to April 1, 1985. In addition,. the 
Committee recommends that the government clearly indicate 
that it will consider the question of salary increases for 
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judges independently of salary increases for the civil 
service. If the government were to take this step, it would 
assist in removing any perception that the judges are in any 
Way part. of. the. civil. service. 


Yours very truly, 


oe 


Alan R. Marchment, F.C.A. 


es ee OR sak, 's ad ie 


- + 


Arthur HH. Clairman 


e.c’ The “Aonourable Elinor Caplan 
The Honourable Tan Score, .0.C. 
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January 30, 198] 


The Honourable George McCague, 

Chairman, 

Management Board of Cabinet, 

7th Floor, 

Fuost, Busiding South, _ 
Queen's Pak, 

TORONTO, Ontario 


Dear Mr. Minister: 


The Ontario Provincial Courts Committee now has the 
honour to present to you its final recommendations on the 
subject of the remuneration to be paid the judges of the 
provincial .<ourts. “oe 


The Committee has heard extensive submissions, 
expressed forcétully and thoroughly, oh the. question (of 
remuneration... The basic position ©f the  ndses 15 chat 
they should be paid remuneration equivalent to that 
received by judges of the county end district courts. 
Legislation now before the Parliament of Canada will 
have the effect of raisang the annual salary of county 
court judges to. $72,500 erfective April i, 1981. 


Im 1968 the Report of the Royal Commission into 
Civil Rights (the McRuer Report) recomméffded that the 
salaries of magistrates should be -edual to those of county 
court judges and that an equal standard of salaries should 
Apply £0 juvenile and family courte pudees:. 


P In 15735... am, Part. DR oF 25s Repore on, the Administration 
of Ontario Courts... the Ontario, Law Reform Commission 
criticized the view that salaries of provincial court judges 
should be automatically equated with those of county court 
judges or with any other salaries. established by another 
government... dhe. 0.L.R.C...0did recommend,, however, that the 
salaries of provincial court judges ibe waisec . 


Also. an 1975, P.5.. Rosse & Partners, undertook 2 study 
on the subject of compensation for the associations of 
the two divisions of provincial judges. The study compared 
the duties and qualifications of provincial court judges 
to those of lawyers in private practice, supreme and 
county court judges, crown attorneys and members of the 
Ontario Municipal Board and Land Compensation Board. 
According, to the study, jhe positions of province), court 
judges could be compared more meaningfully with those of 
county court judges than with the positions of the other 
groups. The study concluded that there should be reasonably 
close agreement between the total compensation for provincial 
judges and the total compensation for county and district 


court judges. tft 2. 


* includes the $3,000 per year paid by the Province of a 
Ontario for provincially-oriented services. 
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In 1974, the government of Ontario significantly 
changed its policy with respect to the remuneration of 
provincial court judges by replacing the previous system 
of salary ranges with:a single fixed salary or all 
judges. The practical effect of the new salary provisions 
was to provide the provincial court judges with the same 
salary received by county court judges ($34,000). 


Since 1974, however, an ever-widening gap has developed 
between the salaries of provincial court judges and those 
of County court judges. [has igap Hasjoccurréd an the face 
of ah Opposite trend to expand the jurisdiction and ' 
resvons bilities of previngial count judges aie 


For example, since 19/2, amendments to the Criminal 
Code have «broadened the jurisdiction of the Provincial 
Court (Criminal Division) to include the offences of bribery, 
rape, attempted rape, criminal negligence causing death, 
manslaughter, attempted murder and conspiracy to commit 
murder. New legislation respecting bail reform, inter- 
ception of private communications and gun control has also 
given additional responsibility to the Provincial Court 
(Criminal Division). Another example of increased 
jUrisdrctaen can be found an The Provincial Offences Act, 
1979 which assigns to the Provincia} Court (Criminal Division) 
authority to hear appeals from decisions of justices of the 
peace. : 


With respect to the Provinetalk Conry (Family Division), 
eecent legislation has also resulted in an increase an 
jurisdiction. For example, The Child Weliare Act, LO7S 
has transferred to the Provincial Court (Family Jivision) 
the adoption jurisdiction formerly exercised by the County 
Courts. The most significant changes, however, have 
eccurred as a result of The Family Law Reform Act, 1978. 
Under that Act, the Provincial Court {Family Division) has 
been given new powers to award custody independently of 
maintenance, to make orders for the exclusive possession of 
a matrimonial home and to make restraining orders to prevent 
Wasting of assets er harassment. These powers, in addition 
to expanded forms of support orders and new enforcement 
remedies, have greatly increased the responsibilities of 


ihe. Court. 


laving regard to the expanded responsibilities of 
provincial court judges referred to above, the Ontario 
Provincial Courts Committee concluded that there is no 
justifaable basis for paying provincial court judges tess 
than county court judges. The Committee unanimously 
recommends that serious consideration be given to 
eliminating (the disparity that now exists. Vee 
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AS “a firs® Step towaras, elimingtane, this disparity, 
the Committee unanimously recommends that the annual salary 
of every provincial court judge be increased by $4,000, 
effective April J, 1981.2. Adoption of this: recommendation 
would raise the basic annual salary of a provincial court 


judge to $60,000. 


For subsequent years, the Committee recommends 
that Tur tne anoredises Der pTani ed sores, tOvdenteye Ggual ity 
of remuneration between the provincial court judges and 
Lie; county court. gudpes byehiprile i.) LoS a2 


a 


We submit these recommendations for your consideration. 
The Ontario Provincial Courts Committee will be communicating 
With you, further on the matters referred to in Order-an- 
Counci] 645780 other than remuneration. 


Yours truly, 


Clarence Shepard 
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October 15, 21935 


The Honourable Lincoln Alexander 


Lieutenant Governor of Ontario 
Queen's Park 


TORONTO, Ontario 
M7A TAT 


May it please Your Honour: 


I have the honour to submit to the Lieutenant 


Governor in “Council the Annual Report «of “the Ontarzo 


Provincial Courts Committee for the period April l, 
19684 46 March Ske rtloe>- 


YOurS: very truly; 


Tatil 


Alan R. Maxchment 
Chairman 


Ontar:o Provincial Counts 
Committee 


rnc. 


eve, * The’ Honourable Blanor Caplan 


The Honourable: Tan Scott, O.C. 
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ONTARIO PROVINCIAL COURTS COMMITTEE 


Annual Report 1984-85 


Ther OntarzouProvincial Counts ‘Committee iis sestablished 

pur SUBENtLStOMmsectronTss FopithetCoures of Justice Act ~.1984. 
LES™EUNCEVONPIs SbovingurTresi ntowandimake recommendazaons to 
EhetELentenaneeGovernor inkCouncaiurespecting lany matter 
relating to the remuneration, allowances and benefits of 
provincial judges. 


During the. perrodcsApr irre oe S4rte Marchmel , ThoOSsmeenS 
Conmicree Consistied of 


Chairman: AlanuR® ManrehmentyribacrvA: 
President and Chairman of the Board 
GWaranty Truse Company of Canada 


Judges’ Nominee: Edward L. Greenspan, Q.C. 
Babriscrepeand Solkicrmor 


Government Nominee: Robert Ds Carman 
Secretary 
Policy and Priorities Board of Cabinet 


Moe Carman sy position pen the Conmitcee nas 
since been assumed by Arthur H. Clairman, Senior 
Vice-President and General Counsel, Olympia and York 
Developments. 


On Merch 27701964 — the Ontario Provancial 
Courts Committee submitted to the Lieutenant Governor in 
Council recommendations for a new pension plan for 
provincial judges. Shortly afterward, the government 
indicated its intention to implement the recommendations and 
organized several briefing sessions to explain the details 
of the plan to the judges. Several issues arose at the 
briefing sessions.0on which the Committee felt clariiication 
of its earlier recommendations might be helpful. The 
Committee met in June 1984 with representatives of the 
judges; 2ncludings Pauls French; ;solicitor for ene Provincial 
Sudges Association (Criminal Division) and the Ontario 
Family Court YVudges Association. On June 25, 1964, the 
Committee wrote to the Attorney General, the Honourable R. 
Roy McMurtry, fo comment -on “several issues. A. copy of that 


letter is attached. 


One Of the issues dealt with in the letter 
involved the payment of severance pay and attendance 
gratuities when a judge ceases to hold office. The Committee 
was subsequently advised by the Attorney General and by Mr. 
French that its recommendation on this issue did not mesh 
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with the requirements of the federal Income Tax Act and, 
accordingly, did not vaccomplish 1s objective. The Committee 
met in December 1984 with Mr. French and other 
representatives of the judges' associations to receive a 
further submission on this question. At that meeting, Mr. 
Carman advised that Revenue Canada had given an opinion 
indicating’ that. serious tax consequences could be avoided by 
taking another approach to the issue. This approach appears 
to have providedsasresolutionsc£ fthesimmediate «concerns. 


At the December 1984 meeting, the Committee 
also. received a submission from the judges‘ associations on 
the question of salaries. The Committee has submitted a 
recommendation on this issue together with this Annual 
RepOris 


Attach. 
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JUNES?25S 21984 


The-Honourable, RewRoy McMurtry; ©eO.Cz 
Attorney General of Ontario 

L8thr tl oor 

18 King Street East a 
Toronto .w Ontario 

M5¢ acs 


Dear Mr .PaAttorney : 


Since the submission of the Provincial Courts 
Committee's pension recommendations and their acceptance 
by the government, we understand that your Ministry 
has arranged briefing sessions to explain the details 
of the new plan to the judges. Several issues have 
been raised at these briefing sessions on which the 
Committee wishes to comment. We are writing directly 
to you since our comments are intended merely to clarify 
Our earlier recommendations and in the hope that it 
will assist in expediting any amendments to the regulation 
that are considered desirable. 


The first issue concerns judges who have 
purchased military service or other types of service 
for the purpose of obtaining additional credit under 
the, Public Service Superannuation Act. For some existing 
judges, these voluntary contributions will provide greater 
benefits, since they are covered by the provision that 
guarantees them at least the benefit they would have 
recei vedmunder thesrublicywSenvice Superannuation Act. 
For most existing judges, however, the new retirement 
plan produces greater benefits than the Public Service 
SuperannuationeAct, iwaith the result: thatiyseme judges 
who made voluntary contributions will not receive any 
additional benefit from the voluntary contributions 
they made. We recommend that existing judges who have 
purchased military service or made other forms of 
voluntary contributions to the Public Service Superannuation 
Fund should be given the option of (a) transferring 
allsof their BSSF: contributions and ‘credits’ tothe 
new retirement plan or (b) receiving a refund of their 
voluntary contributions and transferring only their 
mandatory contributions and the corresponding credits 
to the new plan. This option should be exercised within 
the next year, 


A second issue concerns the indexation of 
retirement payments to existing judges who, pursuant 
to the guarantee, receive a payment initially calculated 
in accordance with the Public Service Superannuation 
Act. It has been suggested that these judges should 
have the option of having these payments indexed in the 
same way as Ontario public service pensions, instead of 
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being indexed according to increases in judges' salaries. 
To do this, in our view, would divide the existing judges 
into two classes, those with salary indexation and those 
with public service indexation. We consider this to be 
undesirable. We believe all existing judges should have 
their retirement payments indexed to changes in judges' 
salaries, without an upper limit like the one that exists 
under the public service scheme. 


The third issue concerns judges who retired 
from full-time service between October 1, 1979 and July l, 
1984 and are receiving Public Service Superannuation Act 
pensions. They have made contributions to the Superannuation 
Adjustment Fund, which provides for the indexing of 
pensions in the public service. For many of these judges, 
the new retirement plan will produce greater benefits. 

Since the new plan is indexed to increases in judges' 
Salaries, it is possible that some of the contributions 
made to the Superannuation Adjustment Fund will never 

be used. We recommend that the unused portion of these 
contributions should be refunded to the judges who will 
receive benefits calculated in accordance with the new 
plan. With respect to the other judges who, pursuant 

to the guarantee, receive benefits calculated in accordance 
with the Public Service Superannuation Act, we recommend 
that they should have a choice of (a) receiving a refund 

of their unused Superannuation Adjustment Fund contributions 
and having their retirement benefits indexed to increases 
in judges' salaries or (b) receiving no refund and having 
their retirement benefits indexed in the same manner as 
pensions under the Public Service Superannuation Act. 

This option should be exercised within the next year. 

The fourth issue concerns the payment of severance 
pay and attendance gratuities when a judge ceases to hold 
office. At present, if these payments are made before 
a judge reaches 71 years of age, it is possible to "roll" 
the payment into a Registered Retirement Savings Plan 
and postpone the tax consequences. If a judge ceases to 
hold office after attaining age 7igjwhowever, no “tax sheiters 
are available, with the result that there are serious 
tax liabilities. To avoid this problem, we recommend 
that the payments should be made when the judge ceases 
to hold office or at=age 70, whichever occurs first: 


We recommended that the same benefits as are 
currently available should continue to apply to both 
full and reduced service judges (with the exception of 
LTIP and life insurance). We understand that some 
question has arisen concerning the detailed calculation 
of vacation and sick leave credits for reduced service 
judges. In our view, this is an administrative matter 
that does not need to be dealt with by regulation. The 
chief judges are responsible for the assignment of judicial 
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duties to reduced service judges and, in our view, this 
resposibility includes the responsibility for administering 
the vacation and sick leave aspects of the reduced service 
system. _ 


On a related issue, there is apparently some 
confusion about whether a chief judge should be obligated 
to provide a reduced service judge with the opportunity 
of working more than 50 per cent of the time, even if 
this would present scheduling problems in a particular 
area of the province. As indicated above, the assignment 
of judicial duties is the responsibility of the chief 
judges and, in our view, it is their responsibility to 
determine the appropriate level of service from a reduced 
service judge. 


We hope these comments are of assistance in 
clarifying our earlier recommendations. 


Yours very truly, 


bE od leg) 


Alan R. Marchment, F.C.A. 
Chairman 


LES IG 


Edward L. Greenspan, 
Member 


batt B 


Robert D. Carman 
Member 






cc. Paul French 
His Honour Judge Gordon Chown 
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Ontario Provincial Courts Committee 





NNUAL REPORT 


1983-84 


Government 





April’ 2, 1964 


TINGS OnOULrante Onl blaCkeAlra. OvCrtacO. Ga, Bs hey ebueb. 
Lieutenant Governor of Ontario 

Queen's Park 

TORONTO, Ontario 

MAS a 


May Loephease your, Honoun: 

Pursue cero. wecti on ss osOL thegProvinciar 
CourtsSs,act. ~tnenonterlO. brovincial Courts: Committec 
has the honour to present to the Lieutenant Governor 
in Council its annual report for the period April l, 
LOSS .coO Marches, 1764), 


Yournswvery truly, 


ig MAES, 


Alan R. Marchment, F.C.A. 
Chairman, Ontario Provincial 
Courts Committee 
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ONTARIO PROVINCIAL COURTS COMMITTEE 


Annual Report 1983-84 


TheOntaric Provincial Courts Committee Was first 
established by Ordéer—-in-Council’ on March 5,.1980. .During 
the period pris, 198s co march si; 1984, the Committee 
consisted of: 


Chairman: Alan R. Marchment, F.C.A. 
President and Chairman of the Board 
Guaranty Trust Company of Canada 


Judges’ Nominees. tdward, b.” Greenspan, ©.C. 
Baltister, and Ole: or 


Government Nominee: Robert D. Carman 
Secretary 
Management Board of Cabinet 


In December 1983, at the request of the 
Committee, the Provincial Courts Act was amended to 
provide the Committee with a statutory foundation. 

Section =35*o0f the=Provineial Courts Act now provides that 
1tOI SHES SEUNCEL ON mOre the Ontar10 Provincial Courts 
Committee to inquire into and make recommendations to the 
Lieutenant Governor in Council respecting any matter 
relating to the remuneration, allowances and benefits of 
provincial judges. The Act also requires recommendations 
of the Committee and itsS annual reports to be tabled in 
the Legislative Assembly. The provisions of section 35 of 
the Provincial Courts Act have been incorporated in Bill 
100), *the Courts wrwustrce Act, currently being considered 
by the Legislative Assembly. 


During the period April 1, 1953 to March 31 ., 
1964 4 most "or *tne Ontario Provincial Courts Committee's 
activity was directed to the development of 
recommendations with respect to a new pension plan for 
provincial wucges. “This process Deca in vune 1962. when 
the Committee met with representatives of the Provincial 
Judges Association (Criminal Division), the Ontario Family 
Court Judges Association and the Provincial Court Judges 
Association of Ontario (Civil Division) and received a 
Getailed submission on the pension issue from Mr. Paul 
French, the solicitor for the Provincial Judges 
Association (Criminal Division) and the Ontario Family 
Court Judges Association. At that time, the judges 
requested an opportunity to make a further submission to 
the Committee on the independence of the judiciary and its 
relationship to the pension issue. That submission was 
received in November 1982 at a similar meeting. 
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As the Committee proceeded with the development 
of its proposals, a great many very complicated issues 
arose. For this reason, the Committee considered it 
desirable to consult with the judges' representatives on 
several occasions. A number of meetings with Mr. French 
were held “in ythewseprind of 19Seerorsthis purpose. 


In July 1983, the Committee met with the Chief 
Judge, ofethe Provincial Courtse( Criminal Division) ,. the 
Chiefevucgenomsthes Provincial Courts. (Family Division). and 
ther Seniors Judgesof, the: Provincial. Court, (Civil Division) 
to discuss how a new pension plan might affect the 
responsibilatrest ot. thelr office. 


In October 1983, the Committee met with 
representatives of the Canadian Bar Association - Ontario 
and the Provincial Judiciary Committee of that Association 
to receive a Submission on pension arrangements for 
provincially appointed judges. 


Also in October 1983, the Committee met with 
representatives of the judges' associations and Mr. French 
to explain the details of an alternative retirement plan 
being considered by the Committee. The presentation was 
made by Towers, Perrin, Forster & Crosby, an independent 
Management consulting firm requested by the Committee to 
provide the judges with an objective assessment of the 
alternative plan being considered. Following the meeting, 
a copy of a written commentary prepared by Towers, Perrin, 
Forster & Crosby was sent to every provincial judge in 
Ontario. The judges' associations were invited to submit 
their comments to the Committee. 


Following receipt of comments on behalf of the 
judges, the Committee met again in early 1984 with Mr. 
French for the purposesofycdarifyinga several matters. 


On March 27, 1984, the Committee submitted its 
recommendations for a revised pension plan for provincial 
judges to the Lieutenant Governor in Council. A copy of 
those recommendations is attached. 


In March 1984, the Committee was asked by the 
Attorney General to comment on a submission made by 
Mr. French to the Legislature's Standing Committee on 
Administration of Justice in respect of Bill 100, the 
Courts of Justice Act. A copy of the Attorney General’s 
request and the Committee's reply is also attached. 


Attach. 
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Narchiz7, 1984 


Tier HOnOuULav le Monk? Ble CKeATT dy -O.C. 4 O. Cer Be A. y UbL. De 
Lieutenant Governor of Ontario 

Queen's Park 

TORONTO, Ontario 

M7A 1A] 


May it please Your Honour: 


Pursuant to section 35 of the Provincial Courts 
Act, the Ontario Provincial Courts Committee has the 
honour to present to the Lieutenant Governor in Council 
its recommendations on the subject of a revised pension 
plan” fOr™ the provincial Court jucges of Ontario. 


iS Background to the Recommendation of the Committee: 


You will recall that the terms of reference of 
the Ontario Provincial Courts Committee were first set 
Out in an order-in-council dated March 5, 1980. While 
that order-in-council provided that the Ontario 
Provincial Courts Committee might inquire into, consider 
and make recommendations upon the matter of a revised 
judicial pension plan, it was not then contemplated that 
this Committee be charged with that responsibility. 
Rather, the Memorandum of Agreement, dated December 13, 
1979, between the government and the judges provided in 
Dain cine cs 


"It is understood and agreed that the Royal 
Commission on the Status of Pensions in Ontario 
will treat the judges as a separate entity, and 
considerations and recommendations made thereto 
will be expedited by the government in the 
implementation of a new judicial pension plan for 
judges. The new plan will cover all judges that 
are 2Ctivie as, Of OClOber 15. 1979." 


The Royal Commission on the Status of Pensions 
in Ontario had been created by order-in-council, dated 
April 207 lo Jt its. Genera: Terms, On, Lerelence were LO 
examine the terms and conditions of existing retirement 
pension plans in Ontario and to make such recommen- 
dations in relation to them as the Commission deemed 
appropriate. The Royal Commission on the Status of 
Pensions in Ontario was requested in early 1980 by the 
Attorney General to consider and make recommendations 
concerning a revised pension plan for the provincial 
court judges. 


In Part VI of the Report of the Royal 
Commission, released in 1980, it considered the existing 





_ uy oad: Suits iwi ae basaniine | ai” eee 
ag) tet OH eaeeg ae: 99, bevtlbal une ay ewe! bmes 


7 iat 330 















Hii Md soe hi ate a, ah? 9 keh LEW 
On SM, Sh cir ai int Riritome | pide lee a 
ai a. arenes) 6 Sor ihses. od 


ne Ka | 

aon 66g, GM).L era madi wets Do. hor? sf oeas't a4 
tact hse (ts xeyos £0 iu apha vo) Sar eee 

re ee eee «f cial tp 25 SVbine Pte 


rfolSenst ry Sivy dee | wes re. okilnlineio, haioa wae 
Satal. . Thadow em Shad ve jit jas! Ban Ter rT: 
of ‘Sfeu SG Palet to ats) Ladenoy Sur VT ORL QOS LE aga 
paaestess mek gheaume ee? fae Wiad oft shimaxe 
TN BINTLOS S 4 ‘Wane eta. od Bt Ot team, ot ie ear somey 
bevag eb cchesunta? fae ass Gee Qo tvitels> ag 
To sutage ont me copdedanioy Laver eat —- ‘saan 

* weet tithe oF Be? eebped aaw GhruInD of : 
he. shawnee erry ovem Gos vabb hiro: 


fata 
far Seto ig s4¥ 0%) ealq ae evans . 


& a) 






Leight ady 40 rae ke ia adie 
prisaine odd Geweb Cad ti OR a bateeiss , oy wt bea 


! 





pension plan for provincial court judges and concluded 
that the independence of the judiciary required the 
Creation of a pension plan for the provincial court 
judges separate from that of the Ontario civil service. 
However, the Royal Commission did not deem its function 
to include a recommendation concerning details of a 
revised pension plan for the provincial court judges. 
The Royal Commission left the precise terms to be agreed 
upon between the judges and the government and the 
Legislature. 


Accordingly, in 1982, the Ontario Provincial 
Courts Committee began its consideration of the precise 
terms that would be appropriate for a revised pension 
plan.foer provincial court judges. During its consicder-= 
ation of this issue, the Committee has met on several 
Occasions with members of the judges' associations and, 
On numerous other occasions, with the solicitor 
representing the judges' associations. The recommen- 
dations we are proposing have been the subject of 
exhaustive consideration. 


Le Considerations of the Committee: 


(a) Applicable Pranci ples 


There,are approximately 230 judges presiding in 
the three divisions of the provincial courts. Since the 
enactment of the Provincial Courts Act, in 1968, there 
have been tremendous changes in the jurisdiction and 
responsibilities of provincial court judges. The old 
image of a provincial magistrate is no longer relevant. 
The Committee noted in its recommendation to the 
Chairman of Management Board of January 30, 1981, the 
Significant changes in jurisdiction and responsibility. 
Those changes have continued to the present, as has the 
increased caseload in the provincial courts. Subsequent 
to that-recommendation of this Committee, there has been 
Createc theerrovinclateCOurt sa Civile Division), | Whale at 
Goes not yet have numbers of sitting judges comparable 
to: the other Gdivisions it ehOo dic ap court Ti ketie 
Criminal Division and the Family Division where most 
citizens of Ontario have their only exposure to the law 
in action. Having greater direct contact with the 
public, all divisions of the provincial courts have a 
critical role to perform in maintaining and enlarging 
public confidence in our justice system. 


The Ontario Provincial Courts Committee accepts 
as a matter of principle that all provincial court 
judges hold an office to which is annexed the function 
of guarding the supremacy of the law. The political 
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Organization of our society is "such that the “settlement 
of disputes between our citizens and between our 
government and its citizens is within a legal order 
prescribed as a norm for all by the Legislative Assembly, 
by Parliament and by the common law. In the exercise of 
the adjudicative function within that legal order, the 
provincial court judge is not a civil servant but is 
rather a primary officer in the judicial realm having 
separate and autonomous powers from those of the 
executive and from those of the Legislative Assembly. 
The Committee thus accepts that provincial court judges, 
being entrusted with the maintenance of the supremacy of 
the law, have been and are to be regarded as a separate 
and tide pendent pal tom une Const tutlon providing fOr 
Cive-*Or Gan tzZati Gn (OP Our “secre ty s 


The Ontario Provincial Courts Committee accepts 
aS a matter of principle that, in order to secure and 
Maintain the independence of provincial court judges, 
certain institutional arrangements are required to place 
a judge in a position where he or she has nothing to 
lose by doing what is right and little to gain by doing 
what is wrong. In so doing, there shall, therefore, be 
every reason to expect that his or her best efforts will 
be devoted to the conscientious performance of the 
judicial duty. Those institutional arrangements must 
include generous financial arrangements for the 
provincial court judges in order that they may be 
relieved of financial distractions or temptations. The 
Committee accepts, as a matter of principle, that the 
independence of the judiciary is predicated on an 
assurance of adequate salary while in office and, given 
a system of compulsory retirement, on an assurance of an 
equitable provision of retirement security. 


The Committee accepts that there exists a 
subtle but real relationship between the benefits 
provided by law for the judges and the quality, 
competence and independence of the judiciary. 


The Committee had the benefit of extensive 
submissions concerning the opportunity of lawyers to 
provide for their retirement before appointment to the 
bench. The Committee observes that upon appointment to 
the bench, the new judge must immediately divest himself 
or herself of the whole interest in a law practice. 
Rather than having the opportunity to utilize the law 
practice for retirement funding on appointment, the 
experience of most new judges was quite the opposite. 
Tax consequences upon appointment, compounded by 
differing fiscal years, result in significant tax 
liabilities in the year of appointment that often 
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require the liquidation of existing pension arrange- 
ments. The Committee further observes that most judges 
are appointed to the bench at a period in their lives 
when they would expect to earn a high income, some of 
which could be allocated towards their future needs, 
notably for retirement. They forego these income 
expectations on appointment to the bench. The salary 
and retirement benefits available to judges should be 
sufficient to encourage highly qualified lawyers to seek 
appointment to the bench. 


The Committee has also had the benefit of 
considerable actuarial analysis. The career of judges 
is relatively short, often less than twenty years. In 
order to have a funded indexed pension plan, the contri- 
bution levels that would be required would be greatly in 
excess of that required by any other retirement scheme, 
letralone™-the current levelVoft: judges” contributions. 
The Committee, therefore, accepts as a matter of 
principle that a revised pension plan for provincial 
court judges can only be actuarially sound if the 
government underwrites the majority of the costs of the 
pian 


(6b) Other Studies 


By order-in-council in 1964, there was created 
a Royal Commission to inquire into all of the laws of 
Ontario and to make recommendations concerning all such 
laws in order to safeguard the fundamental and basic 
rights, liberties, and freedoms of the individual from 
infringement by the state or any other body. The Royal 
Commission came to be known as the McRuer Inguiry into 
Civaly Rrancs*. 


In early 1968, it released its report, part of 
which concerned the organization of the provincial 
courts. © int ris conmsideratrvon Of they salary arrange 
ments attached to that office, the Royal Commission 
recommended that those arrangements be equated with 
those provided for county court judges. While no direct 
action was then taken with respect to a pension plan for 
provincial court judges, there was later enacted that 
year the Provincial Courts Act, 1968. It provided in 
part that the Lieutenant Governor in Council could make 
regulations providing for the benefits to which 
provincial court judges were entitled, including pension 
benefits for judges and their widows and surviving 
children, and for the transfer or other disposition of 
benefits to which persons appointed as judges were 
entitled under the Public Service Act or the Public 


Service Superannuation Act. While direct action was 
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Still not taken with respect to a pension plan for the 
provincial court judges, it was obviously within the 
contemplation of the Legislative Assembly that there be 
a separate pension plan for provincial court judges. 


In 1973, the Ontario Law Reform Commission 
considered the financial arrangements affecting 
provincial court judges. The Ontario Law Reform 
Commission recommended that the financial arrangements 
be commensurate with the work to be performed by the 
provincial court judges and that those arrangements be 
sufficient to encourage a large number of well-qualified, 
experienced persons to seek the office. The Ontario Law 
Reform Commission was of the opinion that the general 
Civil service benefits covering pensions did not reflect 
{he special. considerations which Ought to apply co 
judges. It observed that most civil service employees 
Spend an entire career in government employment, while 
the average age of appointment of judges to the 
provincial courts was 44 years of age. While the 
Ontario Law Reform Commission did not favour adoption of 
the principle that the salaries of provincial judges be 
automatically equated with those of county court judges, 
Or indeed with any other persons whose salaries were 
established by another government, it did recommend 
"that pension and disability benefits be provided by 
Statute for provincial judges and their dependents on a 
non-contributory basis, as they are for 
federally-appointed judges". 


The report of the Royal Commission on the 
Status of Pensions in Ontario, earlier referred to, also 
accepted as a matter of principle that the independence 
of the judiciary required the enactment of a pension 
plan for provincial court judges separate from that of 
civil servants. In formulating that recommendation’, the 
Royal Commission considered as a comparable model the 
pension scheme available for retiring members of the 
Legislative Assembly. They supported a separate pension 
plan for provincial court judges as a coroliary of the 
separation Of juGicial, legisidative and executive powers 
of government. 


(Cc) Other Submissions 


The Committee had the opportunity to meet with 
and hear from the Chief Judge of the Provincial Courts 
(Criminal Division), the Chief Judge of the Provincial 
Courts (Family Division) and the Senior Judge of the 
Provincial Court (Civil Division). They eloquently 
expressed their concerns for the continued development 
of a full-time provincial court bench in order to ensure 
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continud ty ine the orderly administration of. justice 
within the province. They were opposed, for reasons 
relating to the orderly administration of the courts ana 
the continuing cultivation of a competent full-time 
bench, to any proposal that would result, directly or 
indirectly, in the creation of a part-time bench. 


The Committee also had the opportunity to 
receive a resolution passed by the Canadian Bar 
Association--Ontario, and had the opportunity to hear 
from members of the Provincial Judiciary Committee of 
that Association. The Ontario branch of the Canadian 
Bar Association unanimously resolved that the pension 
arrangements for provincially appointed judges be 
Simplarninenatur esandtiquaiyty to tChoséenrpertaining to 
the federally appointed judges. Their resolution was 
that such pension arrangements contain at least the 
following elements: 


(a) A full pension should be in the order of 
about two-thirds to three-quarters of 
full salary, and the spouse's pension 
Should be equal to one-half of full 
pension. 


(b) A judge should be entitled to full 
pension in the event of becoming unable 
to con tanue ein Soffi ce Ffor umedi cal 
reasons, having served ten years and 
having attained the age of seventy, 
having served fifteen years and having 
attained the age of sixty-five, or 
having served twenty years and having 
attained the age of sixty. 


(c) Whenever a judge in good health has 
attained the age and years of service 
entitling the judge to full pension, the 
judge should be entitled to serve as a 
supernumerary judge working about 
one-third of the full workload of a 
judge receiving full remuneration and 
allowances up to the age of seventy-five. 


(d) Other Models 


The Committee had the opportunity of comparing 
the retirement benefits available to other provincially 
appointed judges, federally appointed judges and judges 
appointed in other countries that share a common 
judicial heritage with Ontario. Such a comparison may 
be misleading without having reference to the juris- 
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Giction, responsibility and other elements of the total 
compensation provided to judges in those other 
JUIALS OLGt1ons.. 


However, the position of the judiciary else- 
where remains of comparative interest. The Committee 
notes that, notwithstanding a hierarchial system of 
courts within Canada, including federally appointed 
courts providing for differing levels of remuneration, 
as for example between the county courts and the Supreme 
Court of Ontario, and as between the Supreme Court of 
Ontario and the Supreme Court of Canada, the pension 
formula is the same for each level within the federally 
appointed courts. The pension formula centers around 
the payment of “an “annuity equal to two-thirds of the 
final remuneration payable to a judge, subject to 
certain age and service requirements. 


The province of Prince Edward Island adopts the 
Same two-thirds formula. In New Brunswick an annuity is 
payable on retirement, subject to certain age and service 
requirements, in an amount equal to sixty per cent of 
final salary. In Saskatchewan and Nova Scotia, an 
annuity is payable, subject to certain age and service 
requirements, in an amount equal to seventy per cent of 
the average salary of the judge in his final years in 
office. In British Columbia, Alberta, Manitoba, Quebec 
and Newfoundland, the general scheme of their respective 
pension systems iS Similar to that which currently exists 
in Ontario. However, the Committee notes that in the 
provinces of British Columbia and Quebec, the formula 
provides for an increased percentage per year of service 
over that which presently exists in Ontario. 


The Legislative Assembly Retirement Allowances 


Act of Ontario creates a retirement system separate from 
that of the’ civil} service which recognizes the special 
StatUS Of the memoers Ofltuat Groupe The plans is based 
on a percentage per year of service formula, but provides 
an accelerated rate per year. The unit of benefit is 
£OUL) Dee cent LOLCat) Vet alen yeas andr «0 (pers Cen. 
for the next ten years up to a maximum of seventy-five 
per cent based on the average of the highest three 
years' salary. Thus, full entitlement may be achieved 
within twenty years. The CPP benefit is stacked. Full 
accrued pension benefits are payable when age and 
service equal fifty-five after minimum service of five 


years. 


It is difficult to compare the pension scheme 
for judges in jurisdictions outside Canada with that 
which presently exists in Ontario because of the 
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different court structures. However, the Committee 
observes that in Australia there is an annuity payable 
equal to sixty per cent of current salary following ten 
Years Of servicerdtedge Ssixty.s«eIn the United: Kingdom, 
there is payable an annuity equal to fifty per cent of 
final salary at age sixty-five after fifteen years of 
service. In New Zealand, an annuity is payable upon 
retirement equal to two-thirds of the final salary at 
age sixty-eight with eighteen years of service. 


In the United States of America, there are many 
differing state schemes. Many adopt the uniform federal 
system which provides for a simplified retirement 
system. At age sixty-five with fifteen years service, 
Or at age seventy with ten years service, a judge may 
elect "Senior status". Thereafter, the judge no longer 
performs regular active service, but receives full 
Salary, including future salary increases. This is 
remotely comparable to supernumerary status with respect 
to federally appointed judges in Canada. Alternatively, 
a federally appointed judge in the United States of 
America may “resign” at age seventy with ten years of 
service, and thereafter the full salary continues to be 
paid, but only at the rate applicable at the date of 
resignation. a 


3. Recommendations 


There is no question that the matter of a 
revised pension plan for the provincial court judges of 
Ontario must be dealt with expediously on an urgent 
basis. In our view, a new plan should be implemented by 
WiULeY ah po oes 


To that end, the Provincial Courts Committee 
unanimously recommends the enclosed revised pension 
plan. The recommended retirement plan would provide 
approximately seventy-five per cent of pre-retirement 
income when taxes, OAS and CPP are taken into account. 
This “replacement ratio?’ Gonforms with athe»intent of 
many of the submissions on this issue. 


The Committee has been impressed by the judges' 
Gesire to avoid the creation of two classes of judges. 
For this reason, we wish to emphasize that our proposal 
would apply to all judges, regardless of whether they 
were appointed before or after implementation of the 
plan and regardless of whether they were covered by the 
public service plan prior to their appointment to the 
bench. The contribution level would be the same for all 
judges. To ensure fairness to the small percentage cf 
existing judges who would receive higher benefits under 
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the existing plan, we have proposed that judges appointed 
before implementation of the plan be guaranteed an income 
continuity payment after retirement of not less than the 
benefit they would have received under the existing plan, 
as determined on the date they ceased to hold office. 


It will be noted that our recommended retirement 
plan contemplates reduced service, at the individual 
judge's option, once certain age and full-time service 
requirements have been met. We would point out that 
this is a continuation of the current practice under 
which the courts avail themselves of the wisdom and 
experience of retired judges. We would emphasize that 
this doesnot’ represent the formalization of the practice 
of appointing practising lawyers to a part-time bench -- 
a practiceuwhichsboth =the McRuer=Inguiry into Civil 
Rights (1968) and the Ontario Law Reform Commission 
(1973) recommended against. 


The Committee further recommends that the 
Inflation Restraint Act, 1982 and its successor, the 
Public Sector Pricevand Compensation Review Act,,.1983, 
Should not apply to the implementation of a new pension 
plan for provincial, court judges+=" In. particular, 
implementation of a new pension plan should not affect 
any salary increases that would otherwise be received by 
the judges. 


Implementation of a revised pension plan for 
provincial court judges would provide anew basis for a 
continuing dialogue on the subject of retirement 
benefits. The Committee was established precisely for 
the purpose of providing a mechanism for such a dialogue 
and we fully expect that discussions concerning the 
pension plan, as well as all other benefits, would : 
continue after implementation of a new plan. 


With respect to the composition of the Ontario 
Provincial Courts Committee, the Committee recommends 
that judges and public servants should not be appointed 
to the Committee. While the appointees of the judges' 
associations and the government should obviously be 
familiar with the concerns of those who appointed then, 
we believe that the public's perception of the 
Committee's independence would be enhanced by the 
appointment of persons who are not members of the 
judiciary or the public service. We see no need to 
amend the legislation governing the composition of the 
Committee; our recommendation can be implemented by the 
appointment practices of the judges' associations and 
the government. 
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Thepe- 1s, Che Lurtiver matter on which sthe 
Committee wishes to make a recommendation. It concerns 
payment of the fees and disbursements of Stephens, 
French & McKeown, the law firm retained by the 
Provincial Judges Association (Criminal Division) and 
the Ontario Family Court Judges Association. We 
recommend that the government pay one half of the fees 
and disbursements that are directly related to the 
Associations' submissions to the Ontario Provincial 
Courts Committee in respect of the pension issue. The 
pension problem was a particularly complicated and 
time-consuming issue. We wish to emphasize that our 
recommendation applies only to the pension issue and 
thats in future; inirespect) ofall matters, the judges 
Snould be expecteamto pay the "fullmcosts ™ofvany counsel 
OY Other 4acvisers Punat they choose “to, retain. 


Yours very truly, 


Wiel. 
Alan R. Marchment, F.C.A. 
Chairman 


Edward L. Greenspan, Q.C. 


Member 
[ako Dy oa 
Member 


Fg Kee Fe 


c.c. The Honourable George McCague 
The Honourable Roy McMurtry, Q.C. 
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RECOMMENDATION OF ONTARIO PROVINCIAL COURTS COMMITTEE RESPECTING 
A REVISED RETIREMENT SYSTEM FOR PROVINCIAL JUDGES 


The proposed restructured retirement system for Provincial 
JuaggessinsOntars0 Awould: provade’ for: 


- full time service until at least age 65; followed by 
- Optional reduced service until age 75; followed by 
sons dl retirement sat popieto 55% of full-time ssalary. 


DESIGN DETAILS 


1. Service Requirements 


In | Once. sLEO -sQqualiftyaetornar the? “proposediasreseructured 
retirement system, a Provincial Judge would be expected to serve 
full-time until the following age and service requirements are 
met.: 


Age 65 with 15 years' service 
Age 66 with 14 years' service 
Age 67 with 13 years' service 
Age 68 with 12 years' service 
Age 69 with 11 years' service 
Age 70 with 10 years' service 


Once this basic service requirement has been fulfilled a 
Judge may: 


- withdraw completely from service on the bench; 

- reduce service to between 50 and 100% of full-time 
service, or 

- continue in full-time service. 


Judges, whogdo not meet, thesesiservice requirements wall 
receive benefits outlined under 4 below. 


Service between the ages of 65 and 69 would be subject to 
the annual approval of the chief Judge. Service between the 
ages 70 and 74 would be subject to the annual approval of the 
Judicial Councid., 


2... Compensation. for Service 


While serving full-time, Judges will be paid at the 
established current rate (i.e. $68,939 per year in 1983/4). 
When hours of service are reduced, salary would be prorated 
relative to the scheduled hours of a full-time Judge. For 
example, a Judge who reduces service to 60% of full-time levels 
would receive $41,363 in 1983/4. The same benefits as are 
currently in place will apply to both full and reduced service 
(i.e. with the exception of LTIP and life insurance - see 
below). 
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Page 2 


Zhe Retirement Income Contynuity 


Once the age/service conditions of the basic service 
requirement have been fulfilled, a Judge may retire from the 
bench at any time. After the age of 65, however, all service, 
whether full or reduced results in an increase in the retirement 
income continuity payment of 1% per year. That is, retirement 
income continuity payments will vary from 45% to 55% of 
full-time Judges salary depending only upon the age at which 
retirement takes place (see Appendix I). The more senior levels 
of Judges will have these percentages applied to their salaries 
in the same way. Should disability/chronic ill-health force a 
Judge to withdraw from service after fulfilling the basic 
service* requirement “(1.e. age” 65 with 15 years ‘service, etc.) 
he” *woulc™ become™ eligible “for =the full 'SSt* income ‘continuity 
payment. FSimijarly, shovula the Juarcial “Council determine that 
a Judge who has fulfilled the basic service requirement, ought 
not to have been refused permission to continue service by the 
Chief Judge, he would also be eligible for the full 55% income 
continuity payment. 


4. Judges Who Do Not Meet Full-Time Service Requirements 


There are three situations in which a Provincial Judge 
would not fulfil the full time service requirements outlined in 
Section 1, above: 


; “chronic*™ iliness or drsabini ty; 
»- appointment after age 60; 
- early termination of service. 


(ay? Chronicwiliness or Disapviity 


In this contingency, the Judge would be able to resort 
first, to six months of sick leave at full pay and subsequently 
to" Lone “Term “Income =Protectaon: *(LTIP) *=*'see~ Appendix TV.% All 
absence due to illness/disability qualifies as full-time service 
Forsythe’ purpose of —caleulatang the basic requirements Of) tic 
restructured retirement system. 


Under the proposed retirement system, at age 65 Or more a 
Judge with full-time service of 5 or more years (including 
service while sick or disabled) would receive the full 
retirement income continuity payment if he suffers from chronic 
illness/disability. Judges with less than 5 years'. service 
would receive a return of contributions to the survivors' 
pension plus interest. 


(b) Appointment After Age 60 


Those Judges appointed after age 60 would be unable to 
fulfil the basic service requirement. Although they would 
receive the reduced service salary amount as long as they are 
serving in that capacity, the -retirement income continuity 
payment would be pro-rated on full retirement at age 70 as 
follows: 
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Page 3 


Age at Years of Full-Time Percentage of Full-Time 
Appointment Service Salary at age 70* 

60 years 9 years 45% 

61 years 8 years 40% 

62 years 7 years yee | 

63 years 6 years 30% 

64 years 5 years 25% 


Judges appointed after age 65 would receive only a return of 
contributions plus interest. 


*Paralleling the design FOr longer service judges, the 
retirement income continuity payment increases by 1% per year 
for each year of service (full-time or reduced) between the ages 
of 70 and 75. Similarly, withdrawal from service prior to age 
75 because of disability/chronic ill-health would result in an 
income continuity payment 5% of full-time Judges' salary higher 
than the above percentages. 


(c) Early Termination of Service 


For Provincial Judges with at least 15 years' service, 
retirement on an actuariarlly reduced basis will be permitted. 
The retirement income continuity payment would be derived by 
applying an “actuarial" reduction factor of 5% per year that the 
Judge's age is less than 65, to the percentage of full time 
Salary payable at age 65. For example, a Judge with at least 15 
years' service who elects to retire at age 60 would have his 
income scontinvuitve payment reduced by .25% “i.e. 5 times, 5%): 
That is, his income continuity payment would be equal to 33.75% 
(i.e. 75% of 45%) of Judges' full time salary. 


Alternatively, a Judge who withdraws from service prior to 
the age of 65, but after 15 years of service on the bench, could 
elect to wait to age 65 before beginning to receive his/her 
retirement income continuity payment. in, this situation = ne 
tactharial’. reduction fector would be applied (1.e. the reguiar 
income continuity payment of 45% of full-time Judges" salary 
would be received). 


A provincial Judge who voluntarily withdraws from service 
prior to 15 years' service would be eligible for a return of his 
own contributions to the Survivors' pension, plus interest. 


5. Survivors Benefits 
Although retirement benefits will be employer-paid, Judges 


would be expected to contribute half the cost of the survivor's 
component of the plan (i.e. estimated at 5.57% of pay). 
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(a) Death Before Basic Service Requirement Fulfilled 


The spouse and/or dependent children would receive a lump 
sumvipaymenterequaletoewS itimesi salary. Asi Wis; fcurrentlyesthe 
Situation when there is no spouse or dependent child, a judge 
may designate another beneficiary. This coverage is 
Giscontinued once the basic service requirement is met. LG 
should be noted that the current flexibility to purchase 
additional coverage of one, two or three times salary will be 
continued. 


(b) Death After Basic Service Reguirement Fulfilled 


The spouse or dependent children would receive a payment 
for life equal to 50% of the Judge's imputed retirement income 
continuity payment. This amount would be adjusted annually by 
the same amount as the adjustment applied to pensions under the 
Public Service Superannuation Act for protection against 
inflation. In addition, the current modest. life insurance 
coverage will continue (i.e. $2000, in first year after basic 
service requirement, $1,750 in second year and $1,500 in third 
and subsequent years). 


cc) No Eligible Survivors 


There would be a return of all or part of their 
contribution to the survivors' pension with interest to the 
estate in the event that: 

. the Judge is not survived by an eligible spouse and/or 

dependent child(ren); or 

- the spouse/dependent children do not receive the full 

value of the contributions--i.e. in the event of the 
Geath of the spouse/dependent child(ren), . or when 
SUIViving. fehildt¢ren) Lican:’ ino pilionger. —benpdefinedy sas 
Gependent. 


Note: Contributions returned would be only those attributed to 
the pension (i.e. 5(b) above). There could be no return of 
insurance premiums. 





6u/ PAppiicationsotutheshroposedenlan 
(a) Bdudces Acti vers ons October 1, 51979 


Pursuant to the Memorandum of Agreement between the Civil 
Service Commission and Management Board of the Government of 
Ontario and the Salaries and Pension Committee of the Provincial 
Court (Criminal Division) — and Provincial Court (Family 
Division), the new plan would apply to all Judges in active 
service on or after October 1, 1979. 


On the recommendation of the Chief Judge, Judges who have 
retired in the interim would be eligible for reduced service if 
they meet the requirements. 
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(b) Judges Retired Before October 1, 1979 


Pensions, for Judges who retired ‘prior to October 1,.-1979, 
will be adjusted to 45% of final pay indexed by Superannuation 
Adjustment Benefits Act increases in the interim (i.e. where 
Current pensions are lower than this amount). 


7. Guarantee 


All Provincial Judges who are active on the effective date 
of the new plan, together with all Judges who have retired since 
October 1, 1979, will be guaranteed a retirement income 
continuity payment which is the greater of that calculated under 
the PSSF or that calculated in accordance with the new plan. 


8. New Judges 


Membership in the new plan would be mandatory for all 
Judges appointed after the effective date of the new plan. 


9. Termination of Service in the Public Interest 


In the event of termination of service in the public 
interest, the Judge would receive either a return of 
contributions to the survivors' pension or an income continuity 
payment, depending on length of service. For any Judge not 
otherwise entitled to an income continuity payment, the 
Lieutenant-Governor-in-Council would have the discretion to make 
special additional provisions should the circumstances warrant. 


WOR Interest on Refunds 


In accordance with the recommendation of the Select 
Committee on Pensions (Ontario) the rate of interest paid on 
refunds will be calculated at 1% below the annualized rate paid 
by Canadian chartered banks on non-chequing accounts, compounded 
annvalive. 


11. Refund of SAF Contributions 


All contributions made by active judges to the 
Superannuation Adjustment Fund on the effective date of the new 
plan will be refunded. Individual Judges will then have the 
option of sheltering this refund from income taxes by depositing 
it in their respective RRSPs. 


12. Transitional Arrangements for Reduced Service 


Under current arrangements, a few Judges are receiving 
both a PSSF pension and per diem remuneration for reduced 
service. It is proposed that such Judges would be permitted to 
continue to do so until they fully retire from the bench or 
switch to the new system. Until they retire/switch, however, no 
adjustment would be made to their pensions. 
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APPENDIX I 


The following percentages of full time salary would be used to 
calculate the income continuity payments of Provincial Judges 


who withdraw from reduced service prior to age 75. 


Income Cope inu ey as ePerCenvede Or urUliaTime Salary 


Years 
Age 15 or more 
65 45.0 
66 46.0 
67 47.0 
68 48.0 
69 49.0 
70 S020 
ae 51.0 
Wz SoU) 
Fe} 53 Av 
74 542.0 


Note The above percentages are 


of 
14 


46.0 
47.0 
48.0 
49.0 
50.0 
apie! 
5240 
33).0 
54.0 


Service 


i 


47.0 
48.0 
49.0 
50.0 
S10 
52.0 
556 0 
54.0 


My 


48.0 


49.0 
50.0 
51.0 
52.0 
ee Ae 
54.0 


Hk 


49.0 
50.0 
51.0 
52.0 
S60 
54.0 


50.0 
oe 0 
52.0 
5320 
54.0 


increased by approximately 


10.5% of full-time salary for OAS and CPP payments, as is the 
55% of full-time salary that becomes payable after reduced 


service until age 75. 
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APPENDIX II 
COVERAGE FOR SICKNESS AND DISABILITY 


1. SHORT TERM SICKNESS PLAN (STSP) 


This plan is designed to provide income protection for up to 
Six months of continuous or intermittent absence when a 
Provincial Judge is unable to attend to his duties due to 
illness or injury. 


The Plan provides 100% of salary for 130 working days (i.e. 
6 months) for all active Judge.* 


A medical certificate will normally be submitted to the 
Chief Judge for absences of 5 working days or longer. 


*The current plan for Provincial Judges provides only 6 days 
at 100% pay followed by 124 days at 75% pay. 


LONG TERM INCOME SPROTECTION PLAN ALTIP) 


This Plan is designed to provide income protection if a 
Provincial Judge becomes unable to serve due to illness or 
injury for a continuous period exceeding 6 months. 


The LTIP benefit, which commences after a 6 months waiting 
period from the onset of disability, is 66-2/3% of gross pay 
reduced by the total of other disability benefits payable 
under any other plan toward which the Crown makes a 
contribution (i.e. CPP and WCB benefits). Once this benefit 
comes into pay it will be increased annually by’ the same 
percentage as Judges salaries. This benefit ceases at age 
65 when the income continuity payments commence. There 
would be no change to the portion of the premium paid by the 
Judges (15%). 


Note Coverage under this plan is now extended to all 
Provincial Judges who are 64-1/2 years of age or less. 
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APPENDIX III 


ONTARIO JUDGES 
COMPARATIVE VALUE OF EXISTING AND PROPOSED ARRANGEMENTS 
ACTIVE JUDGES 


Present Value of: 


Notes:- 


Pension Benefits 
Death Benefits 


Less Present ;Valuenotr: 
Past employee contributions 
Future employee contributions 





Net Presentyvaluenot 
Benefits to be financed by 
Government contributions 
(Item l-Item 2) 


Net Present Value of government- 
financed benefit expressed as a 


% of future -payrold.of scurnentily 
active judges 


Government. 


Judges appointed at age 35 or 
benefits. 


SABA,pCOntel DUS TONS toupee retoun 


Present value of proposed adju 
retired judges: $4 million. 


Proposed Existing 
Arrangement Arrangement 
$m Sm 
58.78 54.48 
4.84 S05 
63% 62 Sei 
9.29 yl Ma 
O47] LOR 
18.76 20.54 
44.86 37 2Oe 
252.4782 21.55% 


Based on costings performed by Chief Actuary, Ontario 


earlier assumed to receive PSSF 


Ged to all judges. 


stment to current pensions of 
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Office of *> Ministry of the 416/965-1664 18 King Strect Eas! 
Minister Attorney Toronto Ontario 
General M5C 1C5 


“March 6, 1984 


Mr. Alan R. Marchment 

Chairman 

Ontario Provincial Courts Committee 

c/o The Guaranty Trust Company of Canada 
l2th Floor 

366 Bay Street 

TORONTO, Ontario 

MSH 2W5 


Dear Mr. Marchment: F 


Yesterday, on March 5, the Legislature's Standing 
Committee on Administration of Justice gave 
clause-by-clause consideration to Bill 100, the 
Courts of Justice Act. The attached letter from 
Paul French was delivered to the Standing Committee 
yesterday afternoon. 


I was not aware of Mr. French's concerns until the 
Standing Committee received his letter and, there- 
fore, I had not had any opportunity to consider 

his proposals. In addition, it did not seem 
appropriate to make changes to the composition and 
operation of the Ontario Provincial Courts 
Committee without seeking the views of the Committec. 
Accordingly, at my suggestion, the Standing Committee 
completed its consideration of Bill 100 without 
making any changes to section 89, on the understanding 
that I would request your comments on Mr. French's 
letter and consider the possibility of amending the 
legislation before it is given third reading. 


I look forward to receiving your comments. Thank 
you for your consideration of this matter. 


Yours v Lh 
LA 
Attorney General 


cc: Edward Greenspan, Q.C. 
Robert Carman . 


Encl. 
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BARRISTERS AND SOLICITORS 


AktA CODE 416 SUITE 400 
RICHMOND-ADELAIDE CENTRE 
120 ADELAIDE STREET WEST 
TORONTO. ONTARIO 


our rererence: Paul J. French MS5H 1T1 


TELEPHONE 862.7547 


March 2nd, 1984. 


Dear Member of the Justice Committee: 


Re: Courts of Justice Act 
Section 89 


I am writing to you in my capacity as counsel 
to the Provincial Judges Association (Criminal Division) 
and the Ontario Family Court Judges Association. 


I have had the opportunity to directly observe 
the practical functioning of the Ontario Provincial Courts 
Committee for almost four years. The purpose in my writing 
is to draw to your attention certain concerns that I have 
with respect to Section 89 of Bill 100. 


As you may be aware the determination of financial 
issues affecting Provincial Court Judges has always been 
a sensitive area. This sensitivity exists by reason of the 
historical and constitutional position of the Judiciary as 
forming one of the three divisions into which the power of 
the state is divided. The Judiciary are recognized as having 
separate and autonomous power in the Judicial realm, just 
as truly as do the Executive and Legislative Branches. In 
recognition of the need to preserve the independance of the 
Judges in the exercise of those powers, and in recognition 
of the need to avoid the appearance of affecting that independance 
through financial matters, there has evolved the Ontario 
Provincial Courts Committee. 


Prior to 1973, the remuneration provided to 
Provincial Court Judges was negotiated directly with the 
Attorney General. In recognition of the apparent conflict 
of those negotiations with the principle of independance 
of the Judiciary, the Attorney General was relieved of that 
responsibility and negotiation was then with the Management 
Board of Cabinet. That process was also found to fit uncomfortably 
with the principle of Judicial independance and so the mandate 
was entrusted to The -Ontario Provincial Courts Committee. 
It was created by Order-in-Council dated March 5th, 1980, 
and empowered to inquire into and make recommendations with 
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respect to numerous financial issues affecting Provincial 
Court Judges. I enclose a copy of that Order-in-Council 
and you will note the broad area of its mandate. 


The creation of the Ontario Provincial Courts 
Committee was an act of the Executive. In order to further 
enshrine the principle of the independance of the Judiciary 
it was proposed that the Ontario Provincial Courts Committee 
become a statutory body reporting to the Legislative Assembly. 
Thus, An Act Respecting the Benefits of Provincial Judges 
and Masters was laid before the Assembly on December 1, 1983. 
I enclose a copy of the explanatory note, the Act, and statement 
of the Honourable Roy McMurtry with respect to that Act. 


The wording of the amendment to The Provincial 
Courts Act laid before the Assembly in December, 1983, is 
near identical in form and substance to the present Section 
oie Dob tae? = fa Ga EB cd i Oh 


There have been certain problems with respect 
to the continuing function of the Ontario Provincial Courts 
Committee. The within comments are intended to assist you 
in your consideration of the sections of the Bill dealing 
with the Committee with the hoped for result that some of 
those problems might be relieved. 


(A) With Respect to Section 89(1) (b) 


Section 89(1) of Bill 100 presently reads as 
follows: 


89.-(1) There shall be a committee to be 
known as the Ontario Provincial Courts 
Committee, composed of three members, of 


wnom, 


(a) one shall be appointed jointly 
by the Provincial Judges Association 
(Criminal Division), gtne Ontario 
Family Court Judges Association and 
the Provincial Court Judges 
Associatvons (Civil piv sion) 


(b) one shall be appointed by the 
Lieutenant Governor in Council; 


and 


(c) one, to be the chairman, shall be 
appointed jointly by the bodies 
referred to in clauses (a) and (b). 
The current nominee pursuant to Section 89(1) (a), 
is Edward Greenspan, Q.C. The nominee of the Government 
pursuant to sub-paragraph (b) is Robert Carman. The Chairman, 
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appointed by joint recommendation pursuant to sub-paragraph 
(Cc) (i 59M=z...Alan Merchment + 


I submit that it would be appropriate to amend 
Section 89(1)(b) so that it might read as follows: 


(b) one shall be appointed by the 
Lieutenant Governor in Council who 
is not an employee of, or under 
contract to the Provincial Government; 
and 


While Mr. Carman is a most able individual, any 
nominee of the Lieutenant Governor in Council who is at the 
same time a civil servant must be in an uncomfortable position. 
While the obligation is on the one hand to bring an independant 
Judgment to bear upon a financial problem, the obligation of such 
a nominee must, on the other hand, be to avoid any conflict 
with the wishes of the Executive. The independance of the 
Committee, and the appearance of the independance of the 
Committee, would be more completely secured through relieving 
the nominee of the Government from the possibility of such 
a conflict. I am sure that, were Mr. Carman himself to be 
consulted on this issue, he would agree with this suggestion. 


(B) With respect to Section 89(2) 


Section 89(2) of Bill 100 presently reads as 
follows: 


(2) The function of the Ontario Provincial 
Courts Committee is to inquire into and 
make recommendations to the Lieutenant 
Governor in Council respecting any matter 
relating to the remunderation, allowance 
and benefits of provincial judges, 
including the matters referred to in 
caluses 86{b) and (c). 


It 39 respectiull submitted that«this sub- 
paragraph ought to be amended in order that it might read as 


follows: 


(2) Whe functionFofythesOntariosProvancial® 
Courts Committee is to inguire into and 
make recommendations to the Lieutenant 
Governor in Council annually respecting 
any matter relating to the remuneration, 
allowances and benefits of provincial 
judges, including the matters referred 

to in clauses 88(b) and (c). 


The purpose of this suggested amendment is to 
hopefully avoid a repetition of the Ontario Provincial Courts 
Committee failing to make a recommendation upon any urgent 


matter. 
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For almost two years now the Ontario Provincial 
Courts Committee has been considering the matter of appropriate 
pension arrangements for the Provincial Court Judges. As 
you may be aware, Judges are typically appointed to the Provincial 
Court at the average age of 43. In such circumstances it 
is impossible for them to ever attain full entitlement to 
a pension under a plan such as the Public Service Superannuation 
Fund. It is imporatant to provide arragnements for pension 
sufficient to secure for the Provincial Judges a reasonable 
income in retirement. This need arises not only in order 
that the incumbents might be relieved of financial distractions 
in rendering judgments, but also in order that the Province 
might continue to attract the best men and women possible 
tosthe: position. 


The present arrangements for a Provincial Court 
Judge provide retirement income annually of approximately 
$18,000.00. The current arrangements existing in the County 
Court provide retirement income of approximately $56,000.00. 
The current arrangements in Ontario are poorer than the 
arrangements not only for County and District Court Judges, 
but also poorer than arrangements existing for almost every 
other Province in Canada. 


The work of the McRuer Inquiry in 1968, that 
of the Ontario Law Reform Commission in 1973, and that of 
the Royal Commission on the Status of Pension in 1980, atl 
in one way or another commented upon Judicial Pensions and 
preceded the work of the Ontario Provincial Courts Committee. 
Yet, notwithstanding the consideration of this issue for 
a period of approximately two years, the Ontario Provincial 
Courts Committee has as yet been unable to render a 
recommendation to the Government. 


The suggested amendment would hopefully impose 
an obligation on the Committee to deal more speedily with 


Such urgent propleme-. 
(CG) With vrespectuto- section 62913) 


Section 89(3) of Bill 100 presently reads as 
follows: 
(3) The Ontario Provincial Courts Committee 


shall make an annual report of its activities 
to the Lieutenant Governor in Council. 


Le 2s respectfully submitted that this sub- 
paragraph should be amended in order that it might provide 


as follows: 
(3) The Ontario Provincial Courts Committee 


shall make an annual reports of its activities, 
and recommendations, to the Lieutenant 
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GOVETNOLD in COouncLE, and such report and 
recommendations shali then stand referred 

to the Standino Committee on the Administration 
Ofesustace: 


The purpose of this suggested amendment is to 
avoid the problem of recommendations of the Committee being 
ignored. For example, on January 30th, 1981, the Committee 
made a recommendation with respect to remuneration for Provincial 
Court Judges. I enclose a copy of it. Delivery of this 
unanimous recommendation has never been acknowledged by the 
Government. The proposed changes would provide the hoped 
for result that recommendations of the Ontario Provincial 
Courts Committee were at least considered by the Legislative 
Assembly through its Committee. 


I hope that these comments will be of some assistance 
to you. As I indicated at the outset I have had the opportunity 
to observe the work of the Ontario Provincial Courts Committee 
for almost four years. It is no doubt the way of the future 
in dealing with financial matters affecting the Judges. The 
changes I have suggested would further refine its statutory 
arrangements and ensure that it is the best mechanism possible 


to serve the public. 


Yours very truly, 
Sasa 2) A 


— 


i N aye 
Paul J. French 
PJF/d 
Enci. 
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89.—(1) There shall be a committee to be known as the 
Ontano Provincial Courts Committee. composed of three 
members, of whom, 


(a) one shall be appointed jointly by the Provincial 
Judges Association (Criminal Division). the Ontario 
Family Court Judges Association and the Provincial 
Court Judges Association of Ontario (Civil Divi- 
sion); 


(b) one shall be appointed by the Lieutenant Governor 
in Council; and 


(c) one, to be the chairman, shall be appointed jointly 
by the bodies referred to in clauses (a) and (b). 


(2) The function of the Ontario Provincial Courts Commit- 
tee 1s to inquire into and make recommendations to the Lieu- 
tenant Governor in Council respecting any matter relating to 
the remuneration, allowances and benefits of provincial judges. 
including the matters referred to in clauses 88 (b) and (c). 


(3) The Ontario Provincial Courts Committee shall make an 
annual report of its activities to the Lieutenant Governor in 
Council. 


(4) Recommendations of the Committee and its annual 
report under subsections (2) and (3) shall be laid before the 
Legislative Assembly if it is in session or, if not. within fifteen 
days of the commencement of the next ensuing session. New. 


Ontano 
Provincia! 
Couns 


Committee 


Functions 


Annual 
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Tabling of 
recommen- 
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March. 30, 1964 


IReeHOnOuLaADle Rh. oROY MCMUrErY,«0.C. 
Attorney General of Ontario 

LO Cie 100 © 

18 King Street East 

TORONTO, Ontario 

Mo Gre Co 


Dean ite ACCOrn ey: 


In your letter of March 6, 1984, you requested 
the views of the Ontario Provincial Courts Committee on 
a submission made by Paul French to the Legislature's 
Standing Committee on Administration of Justice. Mr. 
French's suggestions were contained in a letter dated 
March 2, 1984, to the Standing Committee. The Ontario 
Provincial Courts Committee has considered Mr. French's 
letter and we have the following comments to offer. 


Mr. French's first concern related to the 
composition of the Ontario Provincial Courts Committee. 
We considered this issue in our March 27, 1984 
recommendations to the Lieutenant Governor in Council. 
For convenience, I set out below the recommendation we 
made: 


"With respect to the composition of the Ontario 
Provincial Courts Committee, the Committee 
recommends that judges and public servants should 
not be appointed to the Committee. While the 
appointees of the judges' associations and the 
government should obviously be familiar with the 
concerns of those who appointed them, we believe 
that the public's perception of the Committee's 
independence would be enhanced by the appointment 
of persons who are not members of the judiciary 
or the public service. We see no need to amend 
the legislation governing the composition of the 
Committee; our recommendations can be implemented 
by the appointment practices of the judges’ 
associations and the government." 


Mr. French's second suggestion was that the 
Ontario Provincial Courts Committee should be required to 
make recommendations annually. We understand the judges' 
concern that consideration of matters affecting judicial 
Salaries and benefits not be unnecessary delayed. 
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However, we think it is impractical to legislate 
artificial time limits on the amount of consideration that 
can be given to an issue. The development of detailed 
recommendations concerning a new pension plan for judges, 
for example, presented a great many extremely complicated 
issues which we felt deserved extensive consultation with 
the judges. Consultation of this kind might not be 
possible if the Committee had to work within artificial 
time limits. 


Although we do not think it is desirable to 
require recommendations on an annual basis, we note that 
section 89 of the Courts of Justice Act requires the 
Ontario Provincial Courts Committee to make an annual 
report on its activities to the Lieutenant Governor in 
Council and requires the report to be tabled in the 
Legislature. This procedure ensures that the public is 
informed of the progress of the Committee on the issues 
it is considering. If the Committee has made recommen- 
dations, they obviously should be included in the annual 
report. To clarify this, we suggest that subsection 89(3) 
of the Courts of Justice Act should require the Committee 
to make an annual report of its activities and 


recommendations to the Lieutenant Governor in Council. 


Mr. French's third suggestion was that 
recommendations of the Committee should automatically 
Stand referred to the Standing Committee on Administration 
of Justice. The question of how the Legislature wishes to 
deal with recommendations of the Ontario Provincial Courts 
Committee relates solely to the internal procedures of the 
Legislature and, therefore, is an issue on which we do not 
wish to express any views. 


We hope these comments are of assistance. 


Yours very truly, 


She eet) 


Alan R. Marchment 
Chairman, Ontario Provincial 
Courts Committee 


cc; Edward Greenspan, Q.C. 
Robert Carman 
Paul French 
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